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INTEREST OF AMICI CURIAE1 

Amici curiae Advocacy for Fairness in Sports and Professor Roger Baron 

have no personal stake in the outcome of this case. Amicus Professor Baron is a 

Professor Emeritus at the University of South Dakota School of Law and specializes 

in teaching, research, and scholarship related to the Employee Retirement Income 

Security Act of 1974 (ERISA). Professor Baron has a strong academic interest in 

ERISA plans and has published law review and law journal articles in that regard.  

Amicus Advocacy for Fairness in Sports (AFS) is a 501(c)(3) nonprofit that 

advocates for the rights of retired, injured athletes. AFS frequently contributes to 

national media investigations and reports about concussions and the NFL’s 

retirement plan—the Bert Bell/Pete Rozelle NFL Players Retirement Plan. AFS has 

seen the suffering that players endure from their NFL-caused brain injuries and the 

hardships they face trying to obtain benefits in a process that has been stacked 

against them.  

Amici share an interest in seeing that ERISA law develops to protect ERISA 

participants, consistent with ERISA’s declared purpose that it be administered “in 

the interests of participants of employee benefit plans and their beneficiaries” under 

 
1  This brief is submitted under Federal Rule of Appellate Procedure 29(a) with the consent 

of Plaintiff-Appellee and with no opposition from Defendant-Appellant. Undersigned counsel for 
amici curiae certifies that this brief was not authored in whole or part by counsel for any of the 
parties; no party or party’s counsel contributed money for preparing or submitting the brief; and 
no person other than amici and their counsel contributed money for the preparation or submission 
of this brief. 
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29 U.S.C. § 1001(b). Amici also want to give the Court important context on the 

struggles that injured NFL players—especially those with brain injuries—face when 

trying to obtain benefits from a retirement plan that is supposed to work for them, 

yet persists in working against them. 

INTRODUCTION AND SUMMARY OF THE ARGUMENT 

The NFL’s troubled history with concussions looms large in the background 

of this case. Although the NFL’s culpability in the widely reported concussion 

controversy2 is not directly at issue, it cannot be ignored when the player seeking 

disability benefits suffered concussions while the NFL was denying the link between 

concussions and brain damage. Judging Michael Cloud and players like him based 

on what we know today is the epitome of Monday-morning quarterbacking. 

This is not a case where a district court replaced a plan’s benefits 

determination with its own. This is a case where a court looked closely at the 

evidence and reversed a benefits determination because the plan was working 

against the interests of the plan participants. The court here “pulled back” the 

“curtain” on the NFL Plan’s “inner workings” and what it found was “far from 

pretty.” ROA.12549. It found that the NFL Plan had “engineered” a “larger strategy” 

to deny benefits to former players, “appl[ied] evolving definition[s] . . . on a case-

 
2  See, e.g., FRONTLINE: League of Denial: The NFL’s Concussion Crisis (PBS television 

broadcast Oct. 8, 2013), https://www.pbs.org/wgbh/frontline/documentary/league-of-denial/. 
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by-case basis,” and showed “an intent to deny” Cloud’s claim “regardless of the 

evidence.” ROA.12629, ROA.14050.  

Even now, the NFL Plan is applying double standards to Cloud and 

participants like him. That is contrary to ERISA’s purpose and to the NFL Plan’s 

fiduciary duties. The purpose of ERISA is to protect plan participants, not plans. 

And plans are supposed to be fiduciaries, not adversaries. Yet the NFL Plan insists 

on trying to use ERISA to its benefit and to oppose its participants’ interests. 

So, now the NFL Plan tries to hide behind deference in hopes of avoiding 

meaningful review. The NFL Plan forfeited that deference here, and there are strong 

reasons to question the legality and wisdom of such unfettered deference in the first 

place. But in any event, deferring to the NFL Plan here would make bad law. ERISA 

plan managers would undoubtedly cite such a reversal as proof that they are all but 

untouchable—even when a district court finds that the plan intended to deny benefits 

regardless of the evidence, the plan is still entitled to blind deference. That is not the 

law. If the NFL Plan didn’t abuse its discretion here, it’s unclear what could. 

ARGUMENT 

I. THE NFL WAS STILL DENYING THAT FOOTBALL CAUSES SERIOUS BRAIN 
INJURIES WHEN CLOUD SUFFERED HIS DISABLING CONCUSSIONS. 

Cloud’s injuries cannot be viewed in a vacuum. Nor can his actions be 

evaluated using today’s knowledge about concussions. Cloud was injured before the 

NFL’s now-familiar concussion protocol existed, before chronic traumatic 
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encephalopathy, or CTE, was a household term, and before the NFL’s concussion 

controversy made national headlines. Instead, Cloud suffered his disabling 

concussions while the NFL was actively denying that concussions cause serious, 

long-term brain injuries. 

The NFL’s history with concussions is sordid. In the mid-1990s, the NFL 

created the Mild Traumatic Brain Injury committee, led by Dr. Elliot Pellman (a 

rheumatologist, not a brain specialist). In 2003, the committee began publishing 

papers in scientific journals—16 papers in all. These papers systematically 

downplayed or denied the seriousness of concussions. One paper from early 2004 

claimed that “92% of concussed players returned to practice in less than 7 days,” 

that over “one-half of the players returned to play within 1 day, and [that] symptoms 

resolved in a short time in the vast majority of cases.”3  

The committee issued another paper in late 2004 disputing findings by a 

scientist from the University of North Carolina. That scientist found that “previous 

concussions may be associated with slower recovery of neurological function.”4 The 

committee claimed, however, that “[p]layers with three or more concussions had 

 
3  Elliot J. Pellman et al., Concussion in Professional Football: Epidemiological Features of 

Game Injuries and Review of the Literature—Part 3, 54 NEUROSURGERY 1 (Jan. 2004), 
https://pubmed.ncbi.nlm.nih.gov/14683544/.  

4  Kevin M. Guskiewicz et al., Cumulative Effects Associated with Recurrent Concussion in 
Collegiate Football Players: The NCAA Concussion Study, 290 JAMA 19 (Nov. 19, 2003), 
https://jamanetwork.com/journals/jama/fullarticle/197667.  
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signs, symptoms, and treatment similar to those with only a single injury.”5 The next 

month, the committee issued another paper arguing that the brains of NFL players 

are just plain tougher: “[T]hose players who ultimately play in the NFL are probably 

less susceptible to MTBI [mild traumatic brain injury] and prolonged post-

concussion syndrome.”6 A few months after that, the committee issued yet another 

paper, this time arguing that “[r]eturn to play does not involve significant risk of a 

second injury either in the same game or during the season.”7 

The committee and the NFL then spent the next handful of years attacking (or 

ignoring) any research suggesting a link between concussions and serious brain 

injuries. For example, in response to Dr. Bennet Omalu’s 2005 paper8 finding CTE 

in the brain of NFL-great Michael Webster, the committee not only criticized the 

paper but called for its retraction.9 (Dr. Omalu and his findings are the basis for the 

 
5  Elliot J. Pellman et al., Concussion in Professional Football: Repeat Injuries—Part 4, 55 

NEUROSURGERY 4 (Oct. 2004), https://journals.lww.com/neurosurgery/
Abstract/2004/10000/Concussion_in_Professional_Football__Repeat.18.aspx.  

6  Elliot J. Pellman et al., Concussion in Professional Football: Injuries Involving 7 or More 
Days—Part 5, 55 NEUROSURGERY 5 (Nov. 2004), 
https://journals.lww.com/neurosurgery/Abstract/2004/11000/Concussion_in_Professional_Footb
all__Injuries.14.aspx.  

7  Elliot J. Pellman et al., Concussion in Professional Football: Players Returning to the 
Same Game—Part 7, 56 NEUROSURGERY 1, Jan. 2005, 
https://journals.lww.com/neurosurgery/Abstract/2005/01000/Concussion_in_Professional_Footb
all__Players.15.aspx.  

8  Bennet I. Omalu et al., Chronic Traumatic Encephalopathy in a National Football League 
Player, 57 NEUROSURGERY 1, July 2005, https://pubmed.ncbi.nlm.nih.gov/15987548/.  

9  E.g., Jeanne Marie Laskas, The Doctor the NFL Tried to Silence, JOURNAL OF MEDICINE 
(Dec. 1, 2015), https://www.namd.org/journal-of-medicine/1656-football-players-or-gladiators-
what-the-nfl-does-not-want-you-to-know.html.  
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movie “Concussion” starring Will Smith as Dr. Omalu.) And after a mid-2007 study 

found that “professional football players with a history of three or more concussions 

are at a significantly greater risk for having depressive episodes later in life,”10 the 

committee condemned that study as “virtually worthless.”11  

To make matters worse, a few months later the NFL issued a concussion 

pamphlet downplaying the seriousness of concussions and their long-term effects. 

The pamphlet stated that “[c]urrent research with professional athletes” has (1) 

“shown that you should not be at greater risk of further injury once you receive 

proper medical care for a concussion,” and (2) “not shown that having more than 

one or two concussions leads to permanent problems.”12 

It wasn’t until December 2009 that the NFL acknowledged that concussions 

cause serious, long-term effects: In a newspaper interview, an NFL spokesman 

admitted that “it’s quite obvious from the medical research that’s been done that 

concussions can lead to long-term problems.”13 

 
10  Kevin M. Guskiewicz et al., Recurrent Concussion and Risk of Depression in Retired 

Professional Football Players, 39 MED. & SCI. IN SPORTS & EXERCISE 6 (June 2007), 
https://journals.lww.com/acsm-
msse/Fulltext/2007/06000/Recurrent_Concussion_and_Risk_of_Depression_in.2.aspx.  

11  Alan Schwarz, Concussions Tied to Depression in Ex-N.F.L. Players, N.Y. TIMES (May 
31, 2007), https://www.nytimes.com/2007/05/31/sports/football/31concussions.html.  

12  E.g., NFL, NFL Outlines for Players Steps Taken to Address Concussions (Aug 14, 2007), 
https://www.nfl.com/news/nfl-outlines-for-players-steps-taken-to-address-concussions-
09000d5d8017cc67.  

13  Alan Schwarz, N.F.L. Acknowledges Long-Term Concussion Effects, N.Y. TIMES (Dec. 20, 
2009), https://www.nytimes.com/2009/12/21/sports/football/21concussions.html.  
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To put this in context, Cloud suffered his concussions in the mid-2000s—

several years before the NFL came clean about concussions and brain damage. When 

Cloud played for the NFL, players were getting concussions, getting dusted off and 

returned to play (often in the same game), and being told that concussions don’t 

cause serious brain injuries. Meanwhile, the NFL was making billions. 

The NFL Plan can’t ignore this context when reviewing a player’s disability 

claim, nor can a court. The effects of concussions may be well-known today, but 

they weren’t when Cloud was injured. One should not expect players to be ahead of 

the science or the NFL’s own research. 

II. THE PURPOSE OF ERISA IS TO PROTECT PLAN PARTICIPANTS, NOT PLANS. 

ERISA exists to protect the interests of employees and their beneficiaries 

enrolled in employee benefits plans. 29 U.S.C. § 1001(a). It was designed to create 

“safeguards . . . with respect to the establishment, operation, and administration of 

such plans” and to assure that they are “equitable.” Id. Its “primary purpose” is “to 

prevent the mismanagement of funds” and “the failure to pay employees benefits 

from accumulated funds.’” Musmeci v. Schwegmann Giant Super Markets, Inc., 332 

F.3d 339, 347 (5th Cir. 2003) (cleaned up). “To that end, [ERISA] established 

extensive reporting, disclosure, and fiduciary duty requirements to insure against the 

possibility that the employee’s expectation of the benefit would be defeated through 

poor management by the plan administrator.” Massachusetts v. Morash, 490 U.S. 
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107, 115 (1989). Its “principal object . . . is to protect plan participants and 

beneficiaries.” Gobeille v. Liberty Mut. Ins. Co., 577 U.S. 312, 324 (2016) (quoting 

Boggs v. Boggs, 520 U.S. 833, 845 (1997)). And it entitles participants to a “full and 

fair review” of a plan’s decision to deny benefits. 29 U.S.C. § 1133. In short, both 

the Supreme Court and this Court have made clear that the point of ERISA is to 

protect plan participants from plans, not the other way around. 

ERISA is also remedial. E.g., Halliburton Co. Benefits Comm. v. Graves, 463 

F.3d 360, 376 (5th Cir. 2006) (recognizing ERISA’s “remedial scheme”). It is meant 

to give participants access to the courts to challenge benefits denials. 29 U.S.C. 

§ 1132(a)(3). It is not meant to give plans procedural traps to deny participants 

meaningful access. Plan managers may not like it, but ERISA is a one-way street 

that protects and creates remedies for participants. 

Plans that use ERISA as a shield to their benefit and to participants’ detriment 

therefore do so in contravention of ERISA’s purpose. Yet that is what the NFL Plan 

is doing here. It uses double standards and moving targets, then relies on inapplicable 

exceptions and deference, all to deny benefits. This turns ERISA on its head. 

A. By applying double standards, plans contravene ERISA’s 
purpose. 

ERISA was not meant to give plans leeway to use double standards to deny 

benefits, nor was it meant to shield use of double standards from judicial review. 

Doing so is contrary to ERISA’s purpose. 
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One stark example of the NFL Plan’s double standards is its attempt to deny 

Cloud benefits because he allegedly did not strictly comply with a procedural 

deadline. Appellant Br. at 29. Yet the NFL Plan insists that when it comes to its 

compliance with procedural requirements, a looser standard applies. The NFL Plan 

states more than a dozen times that it need only “substantially comply” with such 

requirements. Appellant Br. at 2, 8, 28, 29, 38, 39, 40, 41, 42, 45, 67. That cannot be 

right. See Theriot v. Building Trades United Pension Trust Fund, 850 F. App’x 231, 

240 (5th Cir. 2021) (“[I]t would be unjust to excuse the [plan] from its mishaps while 

holding [the participant] to every jot and tittle.”). The NFL Plan cannot expect more 

of its participants than it does of itself. 

Applying double standards is contrary to ERISA’s purpose, as is using ERISA 

as a procedural “gotcha” to deny benefits and avoid review on the merits. The only 

entity that benefits from this is the NFL Plan, which no longer must defend (or even 

make) its decision on the merits or pay out any benefits. 

B. The NFL Plan forfeited any deference by missing its deadline.  

The NFL Plan’s heavy reliance on the substantial-compliance exception and 

on deference to paper over its mistakes is misplaced. That exception has no basis in 

ERISA’s text. It is a common-law doctrine that courts use to excuse “minor” 

procedural mistakes. Fessenden v. Reliance Standard Life Ins. Co., 927 F.3d 998, 

1000 (7th Cir. 2019) (Barrett, J.). That it is judge-made and not statutory weighs 
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heavily against applying it harshly to participants. But even when applied, it does 

not excuse plans from missed deadlines. A plan cannot “substantially comply” with 

a missed deadline because “[s]ubstantial compliance with a deadline requiring strict 

compliance is a contradiction in terms.” Theriot, 850 F. App’x at 240 (quoting 

Fessenden, 927 F.3d at 1004). Indeed, “applying the substantial compliance doctrine 

to blown deadlines is incompatible with the doctrine itself.” Fessenden, 927 F.3d at 

1004.   

And as Cloud points out, the NFL Plan missed the deadline for sending its 

denial letter. Appellee Br. at 14. Missing this deadline nullifies not only the 

substantial-compliance exception, but also the NFL Plan’s deference, changing the 

district court’s standard of review from abuse of discretion to de novo. Fessenden, 

927 F.3d at 1007 (holding that the participant’s “claim should have been reviewed 

de novo” where the plan missed the deadline for issuing its decision); see Univ. Hosp. 

of Cleveland v. Emerson Elec. Co., 202 F.3d 839, 846 n.3 (6th Cir. 2000) (“[T]here 

is undeniable logic in the view that a plan administrator should forfeit deferential 

review by failing to exercise its discretion in a timely manner.”). If the NFL Plan 

wants to live by the missed-deadline sword, it must die by it, too. 

Even if there are good prudential reasons to excuse a plan’s minor procedural 

mistakes, there’s no reason to excuse a plan’s mistakes but not a participant’s. This 

Court should reject the Plan’s improper and unfair attempts to use procedural traps 
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and double standards to deny benefits and to avoid review on the merits—all of 

which are contrary to basic concepts of fairness and to ERISA’s purpose. 

III. PLAN MANAGERS ARE FIDUCIARIES, NOT ADVERSARIES. 

The district court found that the NFL Plan had “shirked its fiduciary 

obligations under both ERISA and the Plan itself.” ROA.12629. Reversing here 

would therefore wrongly signal to plans that their fiduciary duties are suggestions. 

“ERISA imposes a stringent duty of loyalty” on fiduciaries, Kopp v. Klein, 

894 F.3d 214, 221 (5th Cir. 2018), who must “discharge [their] duties with respect 

to a plan solely in the interest of participants and beneficiaries and . . . for the 

exclusive purpose of: (i) providing benefits to participants and their beneficiaries; 

and (ii) defraying reasonable expenses of administering the plan,” 29 U.S.C. 

§ 1104(a)(1). In other words, plan managers must act in participants’ best interests 

for purposes of providing benefits, even if doing so is not in the plan’s best interests.  

But the NFL Plan has not fulfilled its fiduciary duties to former players like 

Cloud. No one disputes that Cloud is suffering from serious cognitive impairments 

from brain injuries. No one disputes that these injuries have left him totally and 

permanently disabled. And no one disputes that playing in the NFL caused Cloud’s 

disability. Instead, the NFL Plan quibbles about timing—timing of his disability; 

timing of his application; timing of his appeal—seemingly blind to its fiduciary role 

to act “solely in the interest” of participants like Cloud and “for the exclusive purpose 
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of . . . providing benefits.” 29 U.S.C. § 1104(a)(1) (emphasis added). The NFL Plan 

refused to meaningfully and fairly consider Cloud’s application because, as the 

district court found, the NFL Plan’s goal was to deny benefits despite the merits and 

despite its fiduciary duties. ROA.12629 (“The [NFL Plan’s] review process, its 

interpretation and application of the Plan language, and overall factual context all 

suggest an intent to deny [Cloud’s] reclassification appeal regardless of the 

evidence.”). That is the opposite of what a fiduciary must do. 

But the NFL Plan’s biggest failure as a fiduciary is probably its disregarding 

of the context surrounding Cloud’s injury. The NFL Plan expected Cloud to both 

diagnose his brain injury and file a disability claim based on it even though, as 

explained above, the NFL was denying any link between concussions and serious 

brain injuries when Cloud was injured. Whether the NFL’s denials were out of 

sincere ignorance or were part of a cover-up doesn’t matter. In neither case should a 

plan fiduciary expect a participant with brain injuries to figure out the state of 

medical science before the NFL does. 

The NFL’s years of denying that concussions cause brain injuries put it in a 

catch-22 situation. If the NFL’s denials were because it thought the scientific jury 

was still out on whether concussions cause serious brain injuries, there’s no basis to 

fault players like Cloud for not promptly identifying and filing claims for these then-

unknown injuries. If the jury wasn’t out, the NFL was (at best) misleading players 
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like Cloud about the existence and severity of their injuries, so there’s still no basis 

to fault players for not acting promptly. Doing so is hindsight bias. Or worse: it is 

allowing the NFL to profit from its deception (even if unintentional). Neither is 

justified as a matter of law or equity. Indeed, this is little different from if an 

employer denied for years that asbestos causes cancer then faulted employees for 

not identifying and filing benefits claims for mesothelioma during those years. The 

NFL Plan’s denying benefits here literally adds insult to injury. 

A fiduciary who ignores this context when reviewing claims is no fiduciary at 

all. Affirming the judgment here will help Cloud and all other participants by 

reminding the NFL Plan that it is their fiduciary, not their adversary. 

IV. COURTS SHOULD NOT BLINDLY DEFER TO PLANS. 

Even if the NFL Plan had not forfeited its deference by missing the denial 

deadline, it should not get the blind deference it seeks. The NFL Plan points out that 

courts analogize judicial review of plan decisions to that of administrative agency 

decisions. Appellant Br. at 33 (citing Crosby v. La. Health Serv. & Indemn. Co., 647 

F.3d 258, 264 (5th Cir. 2001)); see Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, 

Inc., 467 U.S. 837 (1984) (deference to agency statutory interpretations); Auer v. 

Robbins, 519 U.S. 452, 461 (1997) (deference to agency regulatory interpretations). 

Based on this analogy, the NFL Plan claims that it should be given similarly broad 
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deference. Such deference, however, makes little sense in the ERISA context for at 

least four reasons. 

First, ERISA does not set out a standard of review. Firestone Tire & Rubber 

Co. v. Bruch, 489 U.S. 101, 109 (1989). The hugely deferential abuse-of-discretion 

standard that is often applied in ERISA cases is, instead, judge-made. Like many 

well-intentioned rules, it is prey to the rule of unintended consequences. As an initial 

matter, there are strong reasons to doubt the soundness of such deference in the first 

place, even for agencies. A growing number of scholars and judges question the legal 

and policy justifications for Chevron and Auer deference. 14  Thus, one who is 

skeptical of deference to agencies should likewise be skeptical of deference to plan 

managers. 

Moreover, the case against deference is even stronger for plan managers 

because they are fiduciaries, not bureaucrats. Plan managers have a duty of loyalty 

and must act in the best interests of plan participants. Kopp, 894 F.3d at 221; 29 

 
14  See, e.g., Raymond M. Kethledge, Ambiguities and Agency Cases: Reflections After 

(Almost) Ten Years on the Bench, 70 VAND. L. REV. EN BANC 315, 324 (2017) (stating that “[t]here 
is no getting around the fact that Chevron deference has created a palpable sense of entitlement 
among executive agencies, particularly when they show up in court” and noting “some of 
Chevron’s other secondary effects,” like “sloppy work”: “[d]eference brings latitude, which can 
bring a sense that one is less accountable, which can bring a temptation to cut corners”); Gutierrez-
Brizuela v. Lynch, 834 F.3d 1142, 1149 (10th Cir. 2016) (Gorsuch, J., concurring) (“Maybe the 
time has come to face the behemoth [Chevron deference].”); Brett M. Kavanaugh, Book Review, 
Fixing Statutory Interpretation, 129 HARV. L. REV. 2118, 2150–54 (2016) (pointing out problems 
with Chevron deference); Egan v. Del. River Port Auth., 851 F.3d 263, 278 (3d Cir. 2017) (Jordan, 
J., concurring in judgment) (criticizing Chevron and Auer deference for, among other reasons, 
creating “perverse incentives”). 
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U.S.C. § 1104(a)(1). Not so for administrative agencies and those whom they 

regulate. Given that plan managers have fiduciary duties and agency bureaucrats do 

not, it makes little sense to review both their actions using the same standard. Using 

such a low standard effectively nullifies the plan managers’ higher duties. 

Second, deference robs participants of the benefit of their bargain. When 

employees and employers draft an ERISA plan, they bargain for its terms and 

provisions. Deferring to plan managers’ interpretations of these terms and provisions 

allows them to choose definitions favorable to the plan, regardless of what was 

bargained for. This means, for example, that even if the employees bargained for a 

term with a clear legal meaning, a plan can apply a different meaning so long as the 

contrary interpretation is colorable. As this Court is well-aware, there are many 

colorable yet clearly wrong interpretations. 15  This allows plans to decide the 

outcome then back-into a colorable interpretation that supports it. Abuse of 

discretion is too low a standard to police this type of gamesmanship.  

Third, deference aids inconsistency. Deference allows plans to apply not just 

clearly wrong interpretations, but shifting ones. Although most agency 

determinations are public, plan determinations are not. Because they’re private, 

 
15  See Kethledge, 70 VAND. L. REV. EN BANC at 323 (“[I]t seems to me that the agency is not 

trying to answer the same question that we [courts] are. The court tries to find the best objective 
interpretation of the statute, based on the statutory text. The agency instead asks if there is a 
colorable interpretation that will support the policy result that the agency wants to reach.”). 
Substitute plan managers for agency and plan text for statute, and the potential for abuse is the 
same. 
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rarely does anyone but the plan know whether its interpretations are consistent 

between claims. Most participants therefore have no way to know whether plans are 

using consistent interpretations, so they likewise have no way to know whether they 

can challenge a denial on that basis. Abuse of discretion is too low a standard to 

police this type of gamesmanship, either. 

Cloud’s case and others show that that’s exactly the type of gamesmanship 

the NFL Plan employs. Here, the district court found that “the [NFL] Plan has a 

history of applying evolving definition[s] that their own board members testified in 

court and by deposition w[ere] applied on a case-by-case basis.” ROA.14050. The 

NFL Plan even points out that it has used no less than seven definitions of changed 

circumstances. Appellant Br. at 53 n.7. The NFL Plan tries to downplay these as 

“minor differences in phrasing.” Appellant Br. at 53. But words matter. Even minor 

differences can have major consequences on meaning. 

What’s more, the NFL Plan has refused requests from other participants to 

provide its definitions or to share previous interpretations of changed circumstances 

because, according to the NFL Plan, they “were not relevant” and would be an 

“advisory opinion.” Hudson v. NFL League Mgmt. Council, 2019 WL 5722220, at 

*5 (S.D.N.Y. Sept. 5, 2019) (Lehrburger, Mag. J.). Deferring to a plan that won’t 

define its terms or share how it has interpreted them merely aids its mischief. 
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Fourth deference deters district courts from doing their job. Federal district 

courts are a sophisticated audience. Every day they manage discovery, evaluate 

witness credibility and evidence, and make factual findings. So, if district courts take 

the time to look at the evidence and, as here, find that the plan was set on denying 

benefits regardless of the evidence, yet are overturned anyway under the guise of 

deference, district courts will rightly conclude that determining whether a plan 

reviewed a claim fully, fairly, and non-arbitrarily is not a wise use of time. If plans 

are owed abject deference, courts will not bother to look behind the “curtain.”  

At least, no court will bother if the NFL Plan’s determination here is afforded 

such deference. Plans need to know that they cannot rely on deference to hide their 

mistakes. Reversing here, however, would embolden plans to deny benefits 

regardless of the merits, knowing that virtually nothing—not even a district court’s 

finding that they failed to consider the claim on the merits and invented reasons for 

denial afterward—can upend their determinations. 

Moreover, reversing would embolden the NFL Plan to continue ignoring its 

fiduciary obligations, ERISA’s requirements, and the evidence. This case is just one 

of many instances where the NFL Plan has tried to dodge its obligation to pay 
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disabled participants.16 The NFL Plan has been found to have abused its discretion 

time and again in other circuits. See, e.g., Dimry v. Bert Bell/Pete Rozelle NFL 

Player Ret. Plan, 2022 WL 1786576, at *3 (N.D. Cal. June 1, 2022) (the NFL Plan 

abused its discretion by denying benefits because it showed “an intent to deny [the 

participant’s] benefits application regardless of the evidence”); Solomon v. Bert 

Bell/Pete Rozelle NFL Player Ret. Plan, 860 F.3d 259, 261 (4th Cir. 2017) (the NFL 

Plan abused its discretion because it “failed to follow a reasoned process or explain 

the basis of its determination” and didn’t consider undisputed evidence supporting 

the participant’s claim “including [evidence] of the [NFL] Plan’s own expert”); 

Giles v. Bert Bell/Pete Rozelle NFL Player Ret. Plan, 2013 WL 6909200, at *1 (D. 

Md. Dec. 31, 2013) (reversing the NFL Plan’s denial of benefits because it abused 

its discretion); Stewart v. Bert Bell/Pete Rozelle NFL Player Ret. Plan, 2012 WL 

2374661, at *14-15 (D. Md. June 19, 2012) appeal dismissed, No. 12-1871 (4th Cir. 

Jan. 14, 2013) (the NFL Plan abused its discretion because it relied on “a mere 

scintilla” of evidence to deny the claim); Moore v. Bert Bell/Pete Rozelle NFL Player 

Ret. Plan, 282 F. App’x 599, 600 (9th Cir. 2008) (the NFL Plan abused its discretion 

by terminating benefits based on an unreasonable interpretation of the plan terms 

 
16  See Will Hobson, How the NFL avoids paying disabled players—with the union’s help, 

WASH. POST (Feb. 8, 2023), https://www.washingtonpost.com/sports/2023/02/08/nfl-disability-
players-union/. 
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and despite “unanimous” medical evidence); Jani v. Bert Bell/Pete Rozelle NFL 

Player Ret. Plan, 209 F. App’x 305, 317 (4th Cir. 2006) (the NFL Plan abused its 

discretion in denying benefits because it “did not rely on substantial evidence to 

contradict” the expert opinions). Affirming here would signal to the NFL Plan that 

its games are over in this circuit, too. 

Even if plans should be afforded some deference, the NFL Plan far exceeded 

its protection here. Players like Cloud, who suffer life-changing brain injuries from 

playing in the NFL, seek only the benefits they were promised. ERISA was designed 

to protect them, not to be used as a weapon against them. Thus, the Court should 

affirm. 

CONCLUSION 

 For the foregoing reasons, amici curiae Advocacy for Fairness in Sports and 

Professor Roger Baron respectfully requests that this Court affirm the district court’s 

judgment. 
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